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FIFTH SECTION

CASE OF E.S.v. SWEDEN

(Application no. 5786/08)

JUDGMENT
STRASBOURG

21 June 2012

This judgment will become final in the circumstamnset out in Article 44 8§ 2 of the Convention. dyrbe
subject to editorial revision.
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In the case of E.S. v. Sweden,
The European Court of Human Rights (Fifth Sectisit)ing as a Chamber composed of:
Dean SpielmanrRresident,
Elisabet Fura,
Karel Jungwiert,
Mark Villiger,
Ann Power-Forde,
Ganna Yudkivska,
André Potockijudges,
and Claudia Westerdieection Registrar,
Having deliberated in private on 15 May 2012,
Delivers the following judgment, which was adoptedthat date:

PROCEDURE

1. The case originated in an application (no. BJ@6against the Kingdom dweden lodgec
with the Court under Article 34 of the Conventioor fthe Protection of Human Rights
Fundamental Freedoms (“the Convention”) by a Swedistional, Ms E.S. (“the applicant’n
21 January 2008. The President of the Section adceal the applicard’ request not to have |
name disclosed (Rule 47 § 3 of the Rules of Court).

2. The applicant was represented by Mr J. Sodeygaedlawyer practising in Stockholm. 1
Swedish Government (“the Government”) were repriesehy their Agent, Ms C. Hellner.

3. The applicant invoked, in particular, that tBevedish State had failed to comply with
obligations under Article 8 of the Convention t@yde her with remedies against a violating a
her stepfather. She also invoked Article 13 ofGoavention.

4. On 7 January 2009 the President of the Fifitti@® decided to give notice of the applica
to the Government. It was also decided to rulehenadmissibility and merits of the applicatiol
the same time (Article 29 § 1).

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

5. The applicant was born in 1987.

6. In September 2002, when the applicant was Bsyeld, she discovered that her stepf:
had hidden a video camera in the laundry baskétenbathroom. The camera was directed ¢
spot where the applicant had undressed beforegakshower.

7. The incident was reported in 2004 and on 2Dkt 2005 the public prosecution indicted
stepfather for sexual molestaticsekuellt ofredandeunder Chapter 6, section 7 of the Penal (
due to the said event.

8. On 20 January 2006, represented by an officadpointed counseh(alsagandebitrade the
applicant submitted a claim for damages of 25,00@dssh kronor (SEK) (approximately EUF
750) to be joined to the criminal proceedings. Dlasis of the claim was that the stepfather
through the act for which he was being prosecussderely violated the applicast’person:
integrity and should therefore pay compensatioritferviolation and for her pain and suffering.

9. Before the District CourtFélu Tingsraty, the applicant, her stepfather, her mother a
cousin were heard. The applicant explained thahenmelevant day, just before she was about tc
a shower, her stepfather had something to do irb#tteroom. When she discovered the came
was in recording mode, making a buzzing sound &shihg. She did not touch any of the butt
Crying, she took the video camera, wrapped in aetowo her mother. The stepfather took
camera from the mother. Subsequently, the appleanther mother and stepfather burn a film
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she was not sure whether it was a recording o

10. The applicant’'s mother confirmed the applicmastatement and added that she did not |
whether anything had been recorded since the fdoh lleen burned without her seeing it. She
not reported the incident to the police until 20@84hen she had heard that the applicaotusin ha
also experienced incidents with the accused.

11. The stepfather explained that he had lived lie applicans mother from 1997 to t
autumn of 2003. They had separated duater alia, the incident in question. He had wanted t
to film with a hidden camera, but it was an impulsive act. He massure whether the camera
been in recording mode or whether any film had beeorded. The applicastmother had burn
the film without any of them seeing it.

12. By judgment of 14 February 2006 the Districiu@ convicted the stepfather. It foun
established that he had had a sexual intent imdpidie camera in the laundry basket and direct
at the part of the bathroom where it was usualnress. It added that the buzzing sound fror
camera perceived by the applicant strongly sugglststhe camera was switched on and act
did record. Otherwise, there would be no pointithrtg the camera among the clothes in the laL
basket. The hole in the laundry basket indicated tithe approach was quite refined. Regardle
the fact that, afterwards, no one verified the eotd# of the film, it can under the pres
circumstances be considered established that dpéather actually filmed the applicant when
appeared nude.

13. In the judgment, in which the stepfather wlas aonvicted of three additional acts of se
molestation against the applicant and her cousByspended sentence combined with compt
community service for sevenfive hours was imposed on him. Moreover, he wasm@d to pay tt
applicant damages in the amount of SEK 20,000.

14. On appeal, by judgment of 16 October 2007 Cbert of Appeal $vea hovrajtacquitted th
stepfather of the incident in question.

15. The court found it established that the stifygfr had put a camera in the bathroom ant
he had started the recording system before thdcapplwas about to take a shower. Whett
recording had actually been made, however, wasancl was apparent, the court continued,
the stepfathes motive was to film covertly the applicant forexsal purpose. Given this motive
was also regarded as certain that the stepfatidendati intend the applicant to find out about
filming. Nor was he, according to the court, indi#nt to the risk that she would find out abot
The court thereafter assessed whether the actlylegahstituted sexual molestation within
meaning of Chapter 6, section 7 of the Penal Clideferred to a Supreme Court judgment (|
1996 p. 418) in which the Supreme Court had heithray other things, that the filming of sex
abuse was not a crime in itself as in Swedish leavet was no general prohibition against filmini
individual without his or her consent. FollowingatHine of reasoning, and although finding tha
act in question constituted a violation of persantdgrity, notably in the light of the applicastag:
and relationship to her stepfather, the Court opéad found that the stepfather could not be
criminally responsible for the isolated act of fihg the applicant without her knowledge. Eve
she had indeed obtained knowledge of the filmimhg, ¢ourt reiterated, this knowledge was
covered by the stepfather’s intent.

16. The Court of Appeal went on by pointing outtthe act might, at least theoretically, t
constituted an attempted child pornography crifdesk till barnpornografibrof considering th
applicants age. However, since no charge of that kind haoh lleought against the stepfather,
Court of Appeal could not consider whether he cooédheld responsible for such a crime
conclusion, despite finding the stepfatisdoehaviour extremely reprehensible, he was aegluah
the applicant’s claim for damages dismissed.

17. On 12 December 2007 the Supreme Qeidggsta domstolenefused leave to appeal.

Il. RELEVANT DOMESTIC LAW AND PRACTICE

18. The relevant provisions of the Penal Cdi®itsbalken,1962:700) include the following:

Chapter 6 on sexual crimes
Section 1
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“A person who by violence or threat which involves appears to the threatened person to involvenamirien
danger, forces another person to have sexual auese or to engage in a comparable sexual acth#wing regar
to the nature of the violation and the circumstanioegeneral, is comparable to forced sexual iotmse, shall t
sentenced for rape to imprisonment for at leastan at most six years. Causing helplessnessiorilarsstate o
incapacitation shall be regarded as equivalenidience.

If having regard to the nature of the violence loe threat and the circumstances in general, theecit
considered less serious, a sentence of imprisonfoeat most four years shall be imposed. If theneris gross,
sentence of imprisonment for at least four and astnten years shall be imposed for gross rape s$essin
whether the crime is gross, special consideratiail be given to whether the violence involved agh to life o
whether the perpetrator caused serious injury o illness or, having regard to the method usetthe victim’s
youth or other circumstances, exhibited particuléinlessness or brutality.”

Section 2

“A person who, under circumstances other than tdefeed in Section 1, makes someone engage inumkes
by unlawful coercion shall be sentenced for sexa&rcion to imprisonment for at most two yearshé perso
who committed the act exhibited particular ruthfess or if the crime is otherwise considered grasentence
at least six months and at most four years shdlpesed for gross sexual coercion.”

Section 3

“A person who induces another person to engageé@xwaal act by gross abuse of his or her depentetsha
be sentenced for sexual exploitation to imprisorinfi@nat most two years. The same shall apply peigon wh
engages in a sexual act with another person byoipgply taking advantage of the fact that the latdrelpless ¢
in some other state of incapacitation or is suffgrirom a mental disturbance. If the accused hdsbi®c
particular ruthlessness or if the crime is otheewis be considered gross, imprisonment for at lgi&astnonths an
at most six years shall be imposed for gross sesjabitation.”

Section 4

“A person who engages in a sexual act with someaorder eighteen years of age and who is that person’

offspring or for whose upbringing he or she is mrsgible, or for whose care or supervision he orishesponsibl
by decision of a public authority, shall be sentghtor sexual exploitation of a minor to imprisormhéor at mos
four years. This also applies to a person who,iicumstances other than those mentioned previousiis
Chapter, engages in a sexual act with a child deufifteen years. If the person who committed abeexhibite:
particular lack of regard for the minor or if thense by reason of the minaryoung age or otherwise is regarde
gross, imprisonment for at least two and at maoghteyears shall be imposed for gross sexual extioit of
minor.”

Section 5
Repealed

Section 6

“If a person has sexual intercourse otherwise tBgraviously provided in this Chapter with his er lown chilc
or its offspring, imprisonment for at most two yeahall be imposed for sexual intercourse with poffey. A
person who has sexual intercourse with a bloodngjtghall be sentenced to imprisonment for at mastyear fc
sexual intercourse with a sibling. The provisiofighis Section do not apply to a person who hasbeade t
commit the act by unlawful coercion or other impgpmeans.”

Section 7
Before 1 April 2005 the section provided, in asdamrelevant, the following:

“If a person sexually touches a child less thaediit years of age otherwise than as previously gedvin thi:
Chapter, or induces the child to undertake or pigdte in an act with sexual implication, a fineimprisonmer
for at most two years shall be imposed for sexuzkstation.

A sentence for sexual molestation shall also beogagd on a person who by coercion, seduction or atifgope
influence induces a person who has attained theffiteen but not eighteen to undertake or pgstite in an a
with sexual implication if the act is an element time production of pornographic pictures or congk
pornographic posing in circumstances other thasghelating to the production of a picture.

This shall also apply if a person exposes himselfasself in such a manner that the nature thegeels offenc
or otherwise manifestly behaves indecently by wardleed towards the latter in a way that flagramttlates :
sense of propriet” (Law 1994:149¢"
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Currently, the relevant legislation is placed ira@ter 6, section 10 and reads as foll«

“A person who, otherwise than as previously provideithis Chapter, sexually touches a child undéedn year
of age or induces the child to undertake or paudite in an act with sexual implications, shall lkatenced fc
sexual molestation to a fine or imprisonment fomaist two years.

This also applies to a person who exposes himséierself to another person in a manner that &\tiko caus
discomfort or who otherwise by word or deed molasperson in a way that is likely to violate thatgons sexue
integrity.” (Law 2005:90)”

Section 8

“A person who promotes or improperly financially kxis casual sexual relations for payment of anofegsol
shall be sentenced for procuritggimprisonment for at most four years. A persorowtolding the right to the u
of premises, grants the right to use them to amaththe knowledge that the premises are wholltoca substanti
extent used for casual sexual relations for payraedtomits to do what can reasonably be expectéertainat
the granted right, he or she shall, if the activdtntinues or is resumed at the premises, be cemesido hav
promoted the activity and shall be sentenced iot@ance with the first paragraph.”

Section 9

“If the crime provided for in Section 8 is grosspiisonment for at least two and at most six yehel e
imposed for gross procurinfn assessing whether the crime is gross, speaiaideration shall be given to whet
the accused promoted casual sexual relations fongat on a large scale or ruthlessly exploited kot

Section 10

“A person who, by promising or giving recompensetaivis or tries to obtain casual sexual relationth
someone under eighteen years of age, shall benseatdor seduction of youth to a fine or imprisominfor a
most six months.”

Section 11

“Criminal responsibility as provided for in this Gti@r for an act committed against someone undéven @g
shall be required of a perpetrator who did notiseabut had reasonable grounds for assumingthbaither persc
had not attained such age.”

Section 12

“An attempt to commit rape, gross rape, sexual amergross sexual coercion, sexual exploitationsgrsexui
exploitation, sexual exploitation of a minor, grasexual exploitation of a minor, procuring and gr@socuriny
shall be dealt with in accordance with the provisiof Chapter 23. This also applies to preparatananc
conspiracy to commit rape, gross rape, gross sexxgbitation of a minor and gross procuring, tbgetwith
failure to reveal such crime.”

Section 13

“If, in a case of sexual exploitation of a minor en&ection 4, first paragraph, second sentence attampt t
commit such a crime, or in a case of sexual mdiestainder Section 7, first paragraph, there tieldifference ii
age and development between the person who condntiitteact and the child, public prosecution shatl atcu
unless it is called for in the public interest.”

Chapter 16 on crimes against public order
Section 10 a
“A person who
1) portrays a child in a pornographic picture;

2) disseminates, transfers, grants use, exhibiia any other way makes such a picture of a chitgilable tc
some other person;

3) acquires or offers such a picture of a child;

4) brings about contact between a buyer and ars#lleuch pictures of children or takes any othemilar step tt
facilitate dealing in such pictures; or

5) possesses such a picture of a child

shall be sentenced for committing a child pornofyaprimeto imprisonment for at most two years, or, if
crime is petty, to a fine or imprisonment for atshsix month:
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By child is meant a person whose pubertal developrsenot complete or who is less than 18 yearagef. If
person’s pubertal development is completed, ligbiliill be imposed for deeds committed under po¥& abowi
only if is apparent from the picture or its attendaircumstances that the depicted person is less 18 years
age.

...." (Law 2010:1357)"
Before 1 January 2011, the second paragraph attteon read:

“By child is meant a person whose pubertal developrsenot complete or, if it is apparent from thetgpre an
its attendant circumstances, who is less than agsyaf age.

Chapter 16, section 17

“A person preparing or conspiring to mutiny [...hpBHe sentenced in accordance with the provisairGhapte
23. The same shall also apply [...] to the crimeatdémpting to commit a child pornography crimeadigsed ir
section 10a, first paragraph .... (Law 2010:399)

Chapter 23, section 1

“A person who has begun to commit a crime withoiriding it to completion shall, in cases where sfie
provisions exist for the purpose, be sentencedtimmpting to commit a crime if there was a dartbat the ac
would lead to the completion of the crime or sudnger had been precluded only because of fortt
circumstances.

Punishment for attempt shall be at most what idiegipe to a completed crime and not less than isopment i
the least punishment for the completed crime igisopment for two years or more.”

19. The Code of Judicial ProceduRsftegangsbalken 1942:74provides in so far as relevant:

Chapter 17, section 3

“A judgment may not be given for something else arerthan that properly demanded by a party. Ins
amenable to out-afeurt settlement, the judgment may not be basedronmstances other than those pleaded
party as the foundation of his action.”

Chapter 30, section 3

“The judgment may relate only to an act for whigr@secution was properly instituted or to a matéerred b
statute to the coud’criminal jurisdiction. The court is not bound &glaim regarding the legal characterisatic
the offence or applicable provisions of law.”

20. The Tort Liability Act kadestandslag 1972:20@rovides in so far as relevant:

Chapter 2, section 1

“Anyone who deliberately or negligently causes as@aal injury or damage to property shall compengiad
injury or damage inferred. (SFS 2001:732)"

Chapter 2, section 3

“Anyone who seriously violates another person thinoaigrime involving an attack against the persoeedom
serenity or honour of that person shall compentetelamage the violation inferred. (SFS 2001:732)"

A. Domestic practice concerning covert filming

21. In a judgment of 16 October 1992 (NJA 1993%4) concerning a person who had sec
filmed sexual intercourse between himself and Iviérignd and who had subsequently shown
film to several persons, the Supreme Court notadl ithwas not prohibited under Swedish lav
film another person without his or her consentaosliow the film to others. This was so, the ¢
continued, even in situations where the deed irstiue deeply violated the personal integrity of
person concerned. Apart from certain exceptionalasons, the only general sanctions avalil
were the criminal provisions on defamation in cofion with Chapter 1, section 3 of the T
Liability Act (now Chapter 2, section 3 of the nain&ct). The court found that the accused pe
had committed defamation by showing the film toeo#
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22. A further judgment dated 27 June 1996 (NJA6199418) concerned a man who had fili
and photographed a sleeping woman while assauftangand committing sexual offences age
her. The District Court found his acts to conséifubter alia, sexual molestation. The Court
Appeal and the Supreme Court held that the filmnand photographing did not constitute crim
offences under Swedish law and that these acts theieto be disregarded when assessin
man’s conduct under criminal law.

23. Yet another judgment dated 23 October 200 (RJ08 p. 946) concernedhter alia, €
person who had covertly filmed his gkifriend with another man in an intimate situatiand wh
had subsequently mailed the film, together with certain descriptivessages, to others. The C
of Appeal found the filming to constitute molestatiand the sending of some of thenaHs tc
amount to defamation. It also awarded the ex-grifii damages fomter alia, violation of person
integrity. The Supreme Court granted leave to appeacerning only the former alleged offer
namely the sexual molestation, and the issue ofadas1 The court reiterated that Swedish
contained no general prohibition against covenifilg. The court also noted that in cases wher
covert filming did not constitute a crime, no damagould be awarded. Although the need -
strengthened legal scheme in this regard had hdemaledged in Swedish legislative work alre
in the 1960s, the Court further noted, it had sonfat led to any concrete results. According tc
court, it was highly questionable whether the taett acts of filming of an individual in situatic
where such filming deeply violated the personatgnity of the person concerned were left wt
unsanctioned under Swedish law, was compatible whth requirements of Article 8 of
Convention. Given this finding, the court continugdvas legitimate to examine whether sanct
could be provided by interpreting otherwise nonlggple domestic provisions in a treatgnforn
manner. In this regard, the court referred to ddimesaselaw concerning compensation
violations of the Convention (see paragraph227and 30). However, the court noted, anc
requirement under the Convention was that no ooaldte punished for an act which, at the
when it was committed, was not clearly criminalisgdlaw. After having found that the filming
the present case did not fall under any applicabiainal provision, it was left unsanctioned anc
damages were awarded.

B. Pending legidative work concerning covert filming

24. In January 2011 the Swedish Ministry of Jestgsued a report on illicit photographing
2011:1) in which it proposed to criminalise suctofaigraphing the term being used as mear
both photographing and filmingin certain situations. The aim of the proposal waparticular t
protect individuals from interference in their @te sphere by other individuals. It was proposet
the new criminal provision should cover anyone wimoa manner violating another individual’
personal integrity, photographed or by other tecdinineans recorded a picture of the individual
home, bathroom, changing closet or a similar splcgeover, the provision was proposed als
cover photographing or recording in any other spdman the ones mentioned, if the act
committed in a pushy, covert or intrusive manneif ar constituted a serious violation of anot
individual’'s personal integrity in his or her capacity as aagbe person. It was proposed |
sentences under the provision could range from Ipesiao imprisonment of up to one ye
According to the report, no need to criminaliseeragpted photographing had emerged and it
therefore proposed that such acts, an example lieenglacing of technical equipment with the
to film someone, were not to be covered by the pewision.

25. In outlining the reasons for the proposal @swstatedjnter alia, that acts of covert
unauthorized filming of individuals by other indilials had constituted a general problem for a
time and that the problem was growing. The techrdegelopment had resulted in that individi
could be photographed at in principal any placegmst time and in any circumstances. It was
acknowledged that such acts may violate an indalidypersonal integrity regardless of whethe
or she was made aware of the filming while it wagang or found out about it at a later stage.
report also referred to domestic cdam&-and noted that although the showing of a phaioly o
film to other people had been found to constitutgiminal act in some cases, the mere filming
been left unsanctioned. The report furthermorerrefeto Article 8 of the Convention and to
States positive obligations under the article. In alle report concluded, it was held unsatisfac
that acts such as the ones at issue were not gezhly law
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C. Domestic practice concer ning child pornography crime

26. In a judgment of 25 February 2005 (NJA 2008@., which concerned the photograpt
and filming of certain young individuals aged ot&rbut under 18, the Supreme Court held the
pubertal development of the individuals was cleadynplete and that it was impossible, from
pictures alone, to determine whether they hadregthihe age of 18 or not. Their age could more
not be read from any text accompanying the pictareany other attending circumstances. In st
situation, and regardless of whether the persoporesble for the pictures was aware of
individuals’ age or not, the act could not be heldonstitute a child pornography crime.

D. Domestic practice and ongoing legislative work concerning compensation for violations of the
Convention

27. In a judgment of 9 June 2005 (NJA 2005 p. 482)cerning a claim for damages brougt
an individual against the Swedish Stat¢er alia, on the basis of an alleged violation of Articlef
the Convention on account of thecegsive length of criminal proceedings, the Supr@uoert hel
that the plaintiffs right under Article 6 of the Convention had beeated. Based on this findir
and with referencenter alia, to Articles 6 and 13 of the Convention and thei€e caselaw unde
these provisions, in particular the cas&atita v. Poland[GC], no. 30210/96, ECHR 200QH, the
Supreme Court concluded that the plaintiff wastkatito compensation under Swedish law for
pecuniary and non-pecuniary damages.

28. In a decision of 4 May 2007 (NJA 2007 p. 2@9ncerning length of detention, the Supr
Court held that the principle concerning a rightitonages established in the abowentioned ca:
of 9 June 2005 also applied with regard to thetsiglontained in Article 5 of the Convention. -
Supreme Court stated that the plaingiffight to damages on account of a violation of Alntcle
should be assessed in the first place under daeesti which, to the extent necessary, shoul
interpreted in accordance with the Conventior®wkden’s obligations under Article 5 8 5 could
be met by such an interpretation, the domestic tsosinould award compensation without
support of specific legal provisions.

29. In a judgment of 21 September 2007 (NJA 200384), the Supreme Court held that
plaintiffs’ right to respect for their private life under Até@8 of the Convention had been violate
a police decision on a medical examination of sahthem had not beernir’ accordance with ti
law”. Having found that compensation for the violatiomldonot be awarded directly on the basi
the Tort Liability Act, the Supreme Court held ththere was no reason to limit the scop
application of the principle established in theasmentioned two cases to violations of Article
and 6 of the Convention and concluded that thenfites should be awarded ngecuniary damag
for the violation of Article 8.

30. A further Supreme Court decision of 29 Octab@d7 (NJA 2007 p. 747) concerned a ¢
for damages brought by an individual against agteinsurance company. The claim concerne
alleged violation of Article 8 of the Conventiorlated to secret surveillance undertaken in respf
the plaintiff. The Supreme Court noted that the ¥&orion did not impose duties on individu
Even if the State may have positive obligationsauriie Convention, the court continued, in vie'
the rule-of-lawvalue held by the principle of predictability, amdividual could not be obliged
compensate another individual directly on the bakthe Convention.

31. Yet another Supreme Court judgment of 28 Ndy&m2007 (NJA 2007 p. 891) concerne
claim for damages against the Swedish State obdkis of an alleged violation of Article 2 of
Convention relating to the suicide of the plaingffather while in detention. The Supreme C
concluded that the case revealed no violation dicker2. However, in its reasoning leading to
conclusion, the Supreme Court noteder alia, that according to the Court’s casev there was
right to an effective remedy under Article 13 cocted to the State’duty under the Convention
take measures to protect the lives of individualsustody or who were otherwise deprived of !
liberty, which should, in principle, include a piskty of obtaining compensation for damage.

32. In a judgment in 2009 (NJA 2009 n 70), whidnaerned length of tax proceedings,
Supreme Court referred to the abovementioned leas@nd held it to be a general principle the
so far as the State had the obligation to comperssaheone due to a Convention violation and
compensation could not be awarded on the basiataimal law, the obligation was to be fulfilled
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awarding compensation without a particular refeegiocdomestic law. The ruling of the Suprt
Court concerned only the amount of compensatiornréada

33. In ajudgment of 16 June 2010 (NJA 2010 p)3B3tly, which concernedhter alia, lengtt
of proceedings before the District Court and thei€of Appeal in a civil case against the State
Supreme Court found violations of Articles 6 andd3he Convention and awarded the plai
compensation.

34. Furthermore, the Chancellor of Justice haweleld decisions concerning compensatic
individuals for violations of the Convention. Irdacision of 23 June 2009, the Chancellor of Ju
awarded an individual damages for violations founmder,inter alia, Articles 8 and 13. The ce
concernedinter alia, storage of certain personal information conceyrtlme applicants in the di
bases of the Swedish Security Service.

35. In May 2009 the Government decided to set wpoeking group on tort liability and tl
Convention to study the current legal situationDiecember 2010 the working group submitte
report Skadestand och Europakonvention8@U 2010:87) to the Government. In the report
proposed that the Tort Liability Act be amendedider to allow natural and legal persons to ol
damages from the State or a municipality for violad of the Convention. Such an action ag:
public authorities would be examined by a genegoairicwhich would need first to establish th.
right provided by the Convention has been violafEte aim of the proposal is to provide a I
basis for granting nopecuniary damage arising from disregard of the @ohen, and to fulfi
together with the other already existing legal rdieg Sweden’s obligations under Article 13 of t
Convention.

lll. COUNCIL OF EUROPE SOURCES

36. In the Convention on the Protection of Childagainst Sexual Exploitation and Se:
Abuse, drafted in October 2007, the Council of permbservedjnter alia, that the sexu
exploitation of children, in particular child pomp@phy and prostitution, were destructive
children’s health and psyclhsmcial development and that sexual exploitation @mase of childre
had grown to worrying proportions at both natioaatl international level, in particular as reg
the increased use by both children and perpetrafaréormation and communication technolog
The Convention therefore obliged its Parties tetdle necessary legislative or other measui
prevent all forms of sexual exploitation and sexabuse of children and to criminalise cer
intentional conducts, including offences concerréhdd pornography. The Convention was rati
by Sweden on 25 October 2007 and entered into force onyL. 204.0.

THE LAW

|. ALLEGED VIOLATIONS OF ARTICLES 8 AND 13 OF THEEONVENTION

37. The applicant complained that the SwedisheStited to comply with its obligations uni
Article 8 to provide her with remedies against #ue of her stepfather. She also invoked Articl
and complained that her claims had not been effegtiexamined by the domestic courts bec
the Court of Appeal had failed to award her comp#@os from her stepfather based on the d
application of the Convention.

38. The Court recalls that it is theaster of the characterisation to be given in lauhe facts ¢
a case. In the present case, it considers thappkcants complaint is entirely directed against
remedies available to her against her stepfathetizat it does not include a complaint of lack
remedy against the State to enforce the substanaeConvention right or freedom at the natic
level. The complaint is therefore to be examinedeunmArticle 8 of the Convention alone, wh
provides as follows:

“1. Everyone has the right to respect for his iévand family life, his home and his correspondenc

2. There shall be no interference by a public ety with the exercise of this right except such ia ir
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accordance with the law and is necessary in a detiosociety in the interests of national secynityblic safet
or the economic welbbeing of the country, for the prevention of disarde crime, for the protection of health
morals, or for the protection of the rights andttems of others.”

39. The Government contested the applicant’s daim
A. Admissibility

40. The Court finds, and this is common groundwken the parties, that the applicant’
complaint concerned her moral integrity within dancept of “private life” as defined by Article 8.

41. The Government maintained that the applicatias inadmissible because the applicani
not exhausted the domestic remedies in respectaoghing damages from the State due to
alleged violation of Article 8 of the Conventionhdy referred to the Swedish Supreme Caurt’
decisions and judgments of 9 June 2005, 4 May 22D Beptember 2007 and 28 November 201
well as the Chancellor of Justice’s decision ofJA8e 2009 (see paragraphsZ®87-31 and 34),
which individuals had been awarded compensatiopéauniary and nopecuniary damage due
the violation of various Articles of the Conventidn the Governmerd’ opinion, Swedish law th
provided a remedy in the form of compensation fothbpecuniary and nopecuniary damage
respect of any violation of the Convention, inchgliunder Article 8. The application was lod
with the Court two and a half years after the delyvof the first of the mentioned Supreme C
judgments and four months after the judgment ofSe@ptember 2007 concerning Article €
particular. Accordingly, the legal position undesnakestic law had to be considered to have
sufficiently clear at the time when the presentliappfion was introduced before the Court.

42. The applicant disagreed and maintained tleatldmestic remedies had been exhaustec
applicant noted that a crucial feature distingunghihe judgments referred to by the Governi
from the present case was that the latter conceaneaict committed by an individual and not
State or any other part of the public sector forcwlihe State was directly or indirectly respores
Furthermore, the applicant noted the ongoing latiis# work on the subject (see paragraph 35
maintained that the results of the work as welihasfinal content of any proposed law in this f
would remain uncertain for a long period ahead.

43. The Court reiterates that the purpose of dgglirement of exhaustion of domestic reme
under Article 35 8 1 of the Convention is to afféheé Contracting States the opportunity to pre
or put right the violations alleged against therfole those allegations are submitted to the C
Consequently, States are dispensed from answeirtydir acts before an international body be
they have had an opportunity to put matters righaugh their own legal system. That rule is b.
on the assumption, reflected in Article 13 of then@ention — with which it has close affinitytha
there is an effective remedy available in respéth® alleged breach in the domestic system. k&
way, it is an important aspect of the principlettttee machinery of protection established by
Convention is subsidiary to the national systenfeggmrding human rights. Thus the compl
intended to be made subsequently to the Court fimsshave been made — at least in substarice —
the appropriate domestic body, and in compliandg tihie formal requirements and tirliets laid
down in domestic law (se8elmouni v. Franc¢GC], no. 25803/94, § 74, ECHR 19%9-with
further references).

44. Turning to the present case, the Court ndias the early judgments referred to by
Government concerned matters under Articles 5 araf éhe Convention and that a judgm
awarding damages under Article 8 was delivered émly months before the application at is
was lodged with the Court. Moreover, the judgmemtd decisions referred to by the Governr
concerned acts committed by the state or by orgadsr direct or indirect control of the state w
the present case concerns an alleged failure ofStiaées positive obligations due to an
committed by an individual. The underlying issueghe cases mentioned by the Government
thus different from those raised in the presene @sd do not resemble the situation in the ce
issue. While the Court welcomes the developme®wedish law concerning the possibility to cl
compensation on the basis of alleged violationthefConvention, it must be kept in mind that
development is a rather recent one. Consequenttannot generally be required of an indivic
applicant to pursue a compensation claim in respécConvention issues that have not t
determined by the domestic courts or are not gjosated to issues that have been so detern
The reason for this is that, in many of these ca#es existence of the remedy cannot ye

http://cmiskp.echr.coe.int/tkp197/viewhbkm.asp7eedd=100143499&skin=hud¢-... 201z-0€-21



Sidall av17?

considered as sufficiently certain (see, for exayBladh v.Sweden (dec.), no. 46125/06, 88 -
27, 10 November 2009 amiebxler v.Sweden, no. 36801/06, § 44, 13 October 2011).

45. In these circumstances, in the Cauview, it has not been shown with sufficient diathat
at the time of the applicastlodging the present application, there existeghnaedy which was ak
to afford redress in respect of the violation adedpy the applicant and which she should be red
to have pursued. The Governmenbbjection as to the exhaustion of domestic reesednus
therefore be dismissed.

46. The Court consequently notes that the applicas not manifestly ilfounded within th
meaning of Article 35 8§ 3 (a) of the Conventionfuither notes that it is not inadmissible on
other grounds. It must therefore be declared adohess

B. Merits

1. The parties’ submissions

47. The applicant maintained that the Swedishllsgatem contained no specific provis
concerning acts of covert or illicit filming andathit did not offer any remedy to protect her agt
the concrete act of her stepfather. She pointeditmitoutcome of the domestic proceedings
submitted that there was nothing that she coule ltlone differently in a procedural sense in ¢
to have a remedy in the national proceedings.

48. The applicant did not wish to argue that tekaviour was of such character as necessa
confer uponSweden an obligation to set up a system of criminal pcosen and punishmei
However, by not even awarding her noecuniary damages in the domestic proceedingseohasi
of the Torts Liability Act or the Convention alonthe State had failed to fulfil its positi
obligations under the Convention. She argued these obligations were particularly impors
concerning vulnerable individuals like children atict her vulnerability was accentuated in
present case as she had had reason to have féi stepfather and as she was practically und
custody.

49. The Government contended that it had fulfilklsdpositive obligations under Article 8 in-
present case.

50. It initially pointed out that even in casesvefy severe offences, such as the rape of a r
the Court had repeatedly stated that States enjayettle margin of appreciation with regarc
ensuring adequate protection under Article 8 arat tnly significant flaws in legislation a
practice, and their application, would amount tor@ach of a State’positive obligations under 1
said provision.

51. The offence at issue, however, could not l@@atterised as a very severe offence bec
inter alia, there was no element of physical contact betvwkerapplicant and her stepfather.
State should therefore be afforded a very wide masfjappreciation and could in this view nof
considered obliged to introduce a general prolmbitagainst the photographing or filming
individuals without their consent. The Governmelsbanoted that the applicant did not argue
the act was such as to confer ug@neden an obligation to set up a system of criminal pcosier
and punishment.

52. The Government further submitted that whikeréhwas no such general prohibition in p
under Swedish law, filming or the conduct of thespea filming could under certain circumstar
constitute criminal behaviour, in particular sexmallestation and child pornography offence. C
penal provisions that may be applicable were breafckdomicile peace or, with regard to
handling of images, defamation.

53. In the present case, the Government obsethedCourt of Appeal had found that
stepfatheis act corresponded to the objective criteria thamstituted the offence of sex
molestation under Chapter 6, section 7 of the P€aale but that it was not possible to prove
subjective element required for criminal liabili;wder that provision, namely his intent that
applicant would find out about the filming. The destic court had also held that the act coul
least in theory, constitute an attempted child pgraphy offence but that the indictment did
cover such an offence. The Government pointedhmwever, that it would have been difficult
the public prosecution to establish such an offdse®ause a finding of a child pornography ci
required a picture of a pornographic nature ancbse, in the present case, the video tape hac
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destroyed by the applicis mother without anyone seeing

54. In sum, according to the Government, it wasicin the present case that the act at isst
within the scope of Swedish criminal legislationptably the provisions concerning se»
molestation and child pornography offence. It wiae &lear that the stepfather had been prose
for the act but could not be convicted dueinter alia, the lack of requisite evidence. Thus dete
sanctions existed in this case and were backedy g keffective lawenforcement machinery. T
Government recalled in this context that the Cotivendid not require a guarantee the
prosecution should result in a conviction (see giaampleOneryildiz v. TurkejGC], no. 48939/9¢
§ 96 and 147, ECHR 2004-XIl).

55. As to the applicard’claim for damage, the Government noted thatdt inat been possik
for the Court of Appeal to award damages basedlapter 2, section 3 of the Torts Liability Aci
no crime within the meaning of the Penal Code heehifound. Nor could the court award dam
based on Article 8 of the Convention as a solellggaund. Finally, the applicant did not have
possibility of claiming damages from the stepfatirersubsequent civil proceedings, as botr
prosecution of the stepfather and her claim for a@liggs in connection to his act were fin
adjudicated when the judgment in the criminal pealiegs gained legal force.

56. In the Governmerd’ view, though, the applicant could in the crimipabceedings ha'
invoked other grounds for her claim for damagesaléd against her stepfather than the act ci
the indictment, notably that he had caused hemopatsnjury by acting negligently under chapte
section 1, of the Tort Liability Act. This provisiowould have covered any physical
psychological injury.

2. The Court’'s assessment

(a) General principles

57. The Court reiterates that although the olpédrticle 8 is essentially that of protecting
individual against arbitrary interference by thdlriauthorities, it does not merely compel theté
to abstain from such interference: in addition his fprimarily negative undertaking, there may
positive obligations inherent in an effective regper private or family life. These obligations n
involve the adoption of measures designed to seesgect for private life even in the sphere o
relations of individuals between themselves &eey v. Ireland 9 October 1979, § 32, Series A
32 andX and Y v. the Netherland® March 1985, § 23, Series A no. 91).

58. The choice of the means calculated to seaurgkance with Article 8 of the Convention
the sphere of the relations of individuals betwdemselves is in principle a matter that falls wi
the Contracting Stateshargin of appreciation, whether the obligationstloe State are positive
negative. There are different ways of ensuring @esfor private life and the nature of the State’
obligation will depend on the particular aspecpafate life that is at issue (see, for exampler
Hannover v. Germany (no. [GC], nos. 40660/08 and 60641/08, § 104, 7 Febraad?). Thus
where a particularly important facet of an indivadlg existence or identity is at stake, the me
allowed to the State is correspondingly narrowelde $ame is true where the activities at ¢
involve a most intimate aspect of private life (ss®ong otherdvans v. the United KingdofGC],
no. 6339/05, § 77, ECHR 2007-I ambsley v. the United Kingdgmo. 48009/08, § 109, 10 M
2011). The states are to maintain and apply intis@a@n adequate legal framework afforc
protection against acts of violence by private vidiials (see, for exampléd v. Croatia no
55164/08, § 60, 14 October 2010). While recourséhéocriminal law is not necessarily the ¢
answer, effective deterrence against grave actseMumdamental values and essential aspe:
private life are at stake requires efficient criaditaw provisions (see, for exampl€,and Y v. tt
Netherlandscited above, 88 24 and 2v.C. v. Bulgariano. 39272/98, § 150, ECHR 2003} and
K.U. v. Finlan¢, no. 2872/02, § 43, 2 December 2008% to lesser grave acts, the protec
afforded by civil law may be sufficient (semutatis mutandisX and Y v. the Netherlandastec
above, § 27).

59. It must also be kept in mind that only sigrafit flaws in legislation and practice, and t
application, would amount to a breach of the Sgapesitive obligations under Article 8. The Ci
can not replace the domestic authorities in thessssent of the facts of the case; nor can it d
on the alleged perpetra’s criminal responsibility (seM.C. v.Bulgaria cited above, 8§ 1¢-168)
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Nonetheless, the limits of the national author margin of appreciation are circumscribec
the Convention provisions. In interpreting thenmcei the Convention is first and foremost a sy
for the protection of human rights, the Court miiave regard to the changing conditions wi
Contracting States and respond, for example, toeayving convergence as to the standards
achieved (see, for exampl€hristine Goodwin v. the United Kingdof@C], no. 28957/95, § 7
ECHR 2002-VI).

(b) Application of the principlesto the present case

60. The Government maintained that the act aei$sll within the scope of Swedish crimi
legislation, notably the provisions concerning s#xonolestation and child pornography offel
They pointed out in this respect that although Ssfedriminal law contained no specific provisi
concerning acts of covert or illicit filming, suetts could nevertheless involve criminal behay
under general Swedish legislation, such as for g@kamsexual molestation, child pornograg
breach of domicile peace or, with regard to thedhiag of images, defamation. Swedish legisle
also included civil law rules providing for compatisn due to violations of personal integrity
personal injury. In support thereof, they pointedarious domestic casaw. Having regard there
the Court is satisfied that, although Swedish lantained no specific provisions concerning cc
or illicit filming, there was a legal framework place which could, at least in theory, cover aats
as the one at issue.

61. The incident took place in September 2002 waad reported to the police in 2004. Aci
thereon, the authorities initiated criminal invgations against the stepfather, who was indict
sexual molestation on 21 October 2005. The mattes @xamined in criminal proceedings be
three legal instances, before which the appliceag vepresented by an officially appointed cot
and had the possibility to claim damages from tepfather.

62. With regard to the outcome of the domesticcpedlings, it will be recalled that on
February 2006 the District Court convicted the fteer of sexual molestation. On 16 Octc
2007, the stepfather was acquitted by the Courhpgeal. The latter found it unclear whethe
recording had actually taken place since the vidpe had been destroyed without anyone see
The case before it thus concerned an attemptedf @cvert filming as opposed to a completed
Moreover, although finding that the stepfatBeaim had been to film the applicant covertly f
sexual purpose, it also found he had not intendedtd find out about the filming, nor be
indifferent to the risk that she may find out abtlut act. Given this lack of requisite intent,
Court of Appeal found that the act could not cdosti sexual molestation under the Swedish |
Code. Consequently, the applicantlaim for damages was rejected. On 12 Decemb@r x
Supreme Court refused leave to appeal.

63. The Court notes that at the relevant timelamautcomes had been seen in Swedish leage-
(see for example NJA 1996 p. 418, paragraph 22)eNleeless, there are no indications that it
clear to the authorities, notably to the publicgaeution, when indicting the stepfather, or tc
District Court, when convicting him on 14 Febru@g06, that the disputed act could not be co\
by the provision on sexual molestation. Shortlemathe final judgment in the current case, nal
in October 2008, the Swedish Supreme Court pasgediganent in another case (NJA 2008 p.
see paragraph 23), in which it foumder alia that an impugned completed act of covert filming
not constitute sexual molestation. At the same timexpressed its view that it was hig
guestionable whether the fact that acts of filmaigan individual in situations where such film
deeply violated the personal integrity of the parsoncerned were left wholly unsanctioned u
Swedish law, was compatible with the requirememtarticle 8 of the Convention. It goes witht
saying, that the authorities in the present casdédaoot at the relevant time have been aware ¢
subsequent Supreme Court judgment.

64. It will be recalled that the Court of Appealiis judgment of 16 October 2007, acquitting
stepfather of sexual molestation, pointed out twatsidering the applicast’age the act might,
least theoretically, have constituted an attempleldl pornography crime. However, since no ch
of that kind had been brought against the stepfathe court could not consider whether he cou
held responsible for such a crime. The Governmeahtained that it would have been difficul
establishsuch an offence because that would have requirkssit a picture of pornographic nat
which did not exist in the present case since ideostape had been destroyed by the app’s
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mother. The Court finds reason to add in this relsgeat obviously the authorities could nor
held responsible for the lack of evidence in themfof a film, nor for the possibility that ott
elements may also have been lacking for the offetmcehave constituted attempted c
pornography crime. Nevertheless, it notes thatiliyer of Chapter 16, section 17, a person cou
convicted of attempted child pornography describedection 10a, first paragraph, and that
Court of Appeal specifically pointed to that podiei§y at least theoretically. It is not for the @ tc
speculate on why a charge of attempted child poaplyy was not brought against the stepfath
the present case. In any event it recalls that siggificant flaws in legislation and practice,
their application, can constitute a breach of th&te® positive obligations under Article 8. 1
Court cannot replace the domestic authorities enatbsessment of the facts of the case, nor dea
the alleged perpetrator’s criminal responsibility.

65. Having regard to the findings above, it canbetconcluded that at the relevant time
disputed act of the stepfather was not in theomersd by the Penal Code. It could fall within
provision concerning sexual molestation and attechphild pornography under Chapter 6, secti
and Chapter 16, sections 10 a) and 17. Nor cae itdncluded that any procedural requiren
made it impossible for the applicant to enjoy pradtand effective protection by the Penal C
The case thus differs from, for exampteand Y v. the Netherlandsited above, 88 280) in whict
the main reason why the Dutch Penal Code couldormtide Y practical and effective protect
against the serious physical sexual offence to hlsbe was subjected, was the procei
requirement in Article 248 ter, that a complaintiiia be lodged by Y as the actual victim, anc
fact that in the case of an individual like Y, tlegal representative could not act on her beha
that purpose. Finally, in the present case theme we obstacles, for which the authorities coul
held responsible, to launching an effective ingggton to identify and prosecute the perpetrate
opposed to for exampl&,.U. v. Finland cited above, § 49).

66. The question remains of whether, in the speaieumstances of the present case, wher
stepfather was acquitted of sexual molestation, rem@dharge of attempted child pornography
brought against him, it was a significant flaw iwetlish legislation that the Penal Code did
contain another provision which could have covefezlact at issue. More concretely, it coul
argued that if the Penal Code at the relevant hate contained specific provisions concerning
of covert or illicit flming, completed and attenggat, such provisions could also have covered tt
at issue in the present case. In that assessrmshfuld be recalled though, that civil law reme
were also available to the applicant and that sfgesented by counsel, chose to join her clail
damages to the criminal proceedings.

67. The Court reiterates that, in cases arisioghfindividual petitions, its task is not to rev
the relevant legislation in the abstract. It mushfme itself, as far as possible, to examining
issues raised by the case before it. Accordinggytaisk is not to assess in the abstract the abse
Swedish legislation of specific provisions concegnacts of covert or illicit filming, nor to ass
the domestic case-law referred to in paragraph231in which acts of covert filming dee|
violated the personal integrity of the persons eoned but were left wholly unsanctioned.

68. Accordingly, the Court must confine itself ég@amining whether, in the present cast
September 2002 when the incident took place, tlserate of a provision in the Penal Code
attempted covert filming constituted a significflatv in Swedish legislation. More specifically,
the present case, should the legislators havedenethat in a case of attempted covert filming
minor for a sexual purpose, where the film was egbently destroyed without anyone having
it, and where the person who filmed did not intehd minor to find out about the filming, f
provision of sexual molestation could not coverdlse and a charge of attempted child pornogr
offence would not necessarily be brought.

69. In this assessment, the Court reiteratesrineiple that only the law can define a crime
prescribe a penaltyngllum crimen, nulla poena sine lggand the principle that the criminal |
must not be extensively construed to an accgsddtriment, for instance by analogy. From t
principles it follows that an offence must be clgatefined in the law. However clearly drafte
legal provision may be, in any system of law, idohg criminal law, there is an inevitable elen
of judicial interpretation. There will always benged for elucidation of doubtful points and
adapting to changing circumstances. Indeed, irCiiv@vention States, the progressive develop
of the criminal law through judicial le-making is a we-entrenched and necessary part of |
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tradition (see, among otheKorbely v. Hungar [GC], no. 9174/02, 88°-71, ECHR 2008

70. These considerations are the expression ofgdreral principles as stated above
paragraph 58) that the choice of means calculatedeture compliance with Article 8 of
Convention in the sphere of individuals betweenrbeves is in principle a matter that falls wi
the Contracting States’ margin of appreciation.

71. The Court also observes the technical devedopsrin the sphere of filming and photogre
and reiterates that increased vigilance in pratgcprivate life is necessary to contend with
communication technologies which make it possiblstbre and reproduce personal data {sae
Hannover v. Germal, no. 59320/00, § 70, ECHR 20M-with further references). In this conte
it notes thaBweden has taken active steps in order to combat thergepeblem of illicit or cove
filming of individuals by issuing a proposal torainalise certain acts of such filming in situati
where the act violates the personal integrity efftimed person.

72. In the light of the above, and having regarthe special circumstances of the present
notably the fact that at the relevant time, in 8ayder 2002, the disputed act of the stepfatherin
theory covered by the provision in the Penal Codacerning sexual molestation and by
provision on attempted child pornography, in theu€s view the Swedish legislation and prac
and their application to the case before it, did sudffer from such significant flaws that it co
amount to a breach &veden’s positive obligations under Article 8 of the Cemtion.

73. Therefore, there has been no violation ofcéet8 of the Convention.

FOR THESE REASONS, THE COURT
1. Declaresunanimously the application admissible;
2. Holdsby four votes to three that there has been natoi of Article 8 of the Convention.

Done in English, and notified in writing on 21 Ju&®02, pursuant to Rule 77 88 2 and 3 0
Rules of Court.

Claudia Westerdiek Dean Spielmann Registrar Preside

In accordance with Article 45 § 2 of the Conventaord Rule 74 § 2 of the Rules of Court,
separate opinion of Judges Spielmann, Villiger Boder-Forde is annexed to this judgment.

D.S.
C.W.
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DISSENTING OPINION OF JUDGES SPIELMANN, VILLIGER AD POWER-
FORDE

We disagree, respectfully, with the majoritywiew that there has been no violation of Artiglet
the Convention.

In our opinion, the starting point in our analyisishe principles laid down in the caseand Y. \
Netherland (application no. 8978/80). There, for the first tiniee Court developed the notion
positive obligations under Article 8. In particuldr found a breach of these obligations in th&
respondent Government had, in that case, failgmtdeide legislation which enabled the offenc
indecent assault upon a mentally handicapped pé¢oso@ punishable. As the Court stated in § &
that judgment, it was confronted witla ‘tase where fundamental values and essential tasp
private life are at stake. Effective deterrencem@spensable in this area and it can be achiewng(
by criminal-law provisions”.

According to this cask&w, a breach of positive obligations under Arti8lerequires tw
conditions: (i) that the case concerns fundamesatizles and essential aspects of family life; ar)
that there is a lacuna in the legislation whiclsfto protect these values.

As regards the first condition, it is indisputable,our view, that what was in issue in this «
was a very serious offence and, indeed, one wherdainental values and essential aspects
applicants private life were at stake. Those core valuesewaenitially, protected in that tl
applicants stepfather was convicted by the District CourtldnFebruary 2006. That court fot
that he had filmed the applicant, then an adoldseemen she was nude. However, that judgi
was later quashed by the Court of Appealidgment of 16 October 2007 in circumstances &
that court, nevertheless, confirmed that the acjuestion constituted a violation of the applicant’
personal integrity and that the stepfather’'s cohdias extremely reprehensible.

As regards the second condition, we note that that®f Appeal in second instance found
what the applican$' stepfather had done did not amount to a crimemu8avedish law since the
was no general prohibition against filming an indual without his or her consent. That ct
clearly acknowledged that there was a lacuna irsthedish legislation.

In this context we are concerned by the argumedtt tte applican$ stepfather could not
convicted because he had not intended the victifimébout about the filming nor been indifferen
the risk that she might find out about the actZg 8Ve have difficulty in accepting the principleai
for a criminal offence to have been committed, tloéim (in this case an individual being filmec
a covert and clandestine manner in circumstancesendm intimate aspect of her private and pe
life is being invaded) must have knowledge of tiferae. To our minds, both theens reaand thi
actus reawere sufficiently present once the domestic coactepted that the stepfather had inte
to film the applicant secretly and had proceededao. It may be that the Swedish legislatic
directed, primarily, at situations where an induadlis filming persons in the open, say, on a @
street, and where only an unequivocal refusal leygérsons concerned could possibly lead
criminal conviction. But that is not at all theusition here.

Finally, we note that in the present case the athpf could have been prosecuted on
grounds, namely, on account of attempted child @graphy, though no charges were event
brought. Of course, positive obligations are angalion of means, not of result; they do not in
that a person must be convicted in all circumstantbere may be good reasons why a prosec
is not brought, such as, for example, where amo#es timebarred or where there is insuffici
evidence upon which to prosecute. We can also atleapthe Public ProsecuterOffice is free t
prosecute or not according to the “principle of apnity” (principe d’opportunité des poursuides
well known in criminal procedures in Europe. But agve not been made aware of any such re
— and the fact remains that the stepfather was moseguted.

On the whole, we find that there was a significamission in the relevant Swedish legisla
which resulted in the applicant being left withpubtection. This leads us to conclude that thes
been a failure on the part of the respondent Gonem to discharge its positive obligations ul
Article 8 of the Convention and, that, consequernhtgre has been a breach of that provision.

E.S. v.SWEDEN JUDGMENT

http://cmiskp.echr.coe.int/tkp197/viewhbkm.asp7eedd=100143499&skin=hud¢-... 201z-0€-21



Sidal7 av1l7

E.S. v.SWEDEN JUDGMENT
E.S. v.SWEDEN JUDGMENT — SEPARATE OPINION

E.S. v.SWEDEN JUDGMENT - SEPARATE OPINION

http://cmiskp.echr.coe.int/tkp197/viewhbkm.asp7eedd=100143499&skin=hud¢-... 201z-0€-21



